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A jury convicted defendant of assault with afireerm. (Pen. Code, § 245, subd. (8)(2).) The
court found true dlegations of two prior strike convictions and sentenced defendant to 25 yearsto life,

pursuant to the three drikeslaw. We affirm the judgment.




I
FACTUAL AND PROCEDURAL BACKGROUND

Arnald McRae, Karen Woodring, and other individuads were a the house of aman known as
Unde Bet in the early morning on January 6, 2000. Therewas aknock or cdl at the door, and
McRae went to answer it.

McRae sepped out the front door onto the porch. Woodring saw an African-American man
holding whet looked like an umbrdla She redlized the object might actually be agun.

Woodring heard someone other than McRae sy, “I oughta blow you avay” or something like
that. Therewasadruggle, and McRae came back into the house, dosed the door, and braced himsdf
agand it.

A shot came through the door, and then another. McRae dumped down. Woodring saw thet
he had been hit and called 911. McRae sustained a gunshot wound to the heed and died of
complications due to the wound about a month leter.

After the shoating, defendant told his girlfriend, Niketta Modey, that he had been outsde the
house when McRae was shot. Defendant sad “ Gangder D” shot McRae. Gangdter D waas identified
a trid as Deondre Wdton.1 At thetime of trid, Walton had not been caught.

The police interviewed defendant after the shooting. Defendant first denied knowing anything

about the shoating. Later, defendant gave the following account:

1 At other timesin the record spdled D’ Andre Walton.



Walton told defendant he was angry with McRae because McRae was sling drugsin Waton's
territory. Waton told defendant he needed agun. Defendant obtained a shotgun from ancther man for
$50 and gave it to Walton.

Walton went to McReg s house with the shotgun.  Defendant was nearby in acar, driven by
Wadton's girlfriend.

Defendant got out of the car and stood outside, watching. Walton knocked on the door.
McRae answered, and the two men argued. Defendant heard two shots. Defendant, Walton, and
Wadlton' s girlfriend ran back to the car and drove avay. Walton tried to give the gun back to
defendant, but defendant refused to takeit.

The case went to the jury on charges of murder and assault with afireerm. The jury acquitted
on firg degree murder, deadlocked on lesser offenses of second degree murder and voluntary
mandaughter, and convicted on assault with afirearm.

I
DISCUSSION

A. Sufficiency of Evidence of Aiding and Abetting

The prosecution proceeded againg defendant on atheory of ading and abetting. Defendant
argues there was insufficient evidence to convict him as an aider and abettor because there was no
evidence that, when he got the shotgun and gave it to Walton, he knew Walton intended to shoot
McRae Smilaly, he damsthere was no evidence thet he found out Walton was angry with McRee

before he got the gun.



In consdering adam of insufficient evidence, we review the entire record in the light most
favorabdle to the judgment to determine whether there is subgtantia evidence -- evidence whichis
reesonable, credible, and of solid vaue -- from which aressonable trier of fact could find the defendant
guilty beyond areasonable doubt. (People v. Perez (1992) 2 Cd.4th 1117, 1124.) Wherethe
People rdy primarily on crcumdantid evidence, “*[i]f the drcumstances reasonably judiify thetrier of
fact’ sfindings, the opinion of the reviewing court thet the dircumstances might aso be reasonadly
recondiled with a contrary finding does not warrant areversd of thejudgment.”” (Ibid.)

Here, the jury reasonably could infer defendant provided the shatgun to Walton with the
knowledge that Walton planned to assault McRae and that defendant intended to fadilitate the assaulit.
It stood to reason that defendant would not obtain a shotgun for Waton without some idea of what
Walton intended to do with the gun. Moreover, there was evidence defendant knew something might
heppen a thetime he got the gun. Defendant told the police that he gave amean referred to as
“Popskie’ $60 for the shotgun. When asked whether Popskie told him to bring the gun back,
defendant said that he told Popskie, “[1]f | don't bring it back . . . something probably then happened.”

Thefact defendant accompanied Waton's girlfriend to the house, and got out of the car while
the shoating was taking place, dso reasonably could have been interpreted by the jury as evidence
defendant knew the shooting was going to hgppen and intended to fadilitate its commisson. And the
fact defendant initidly denied any knowledge of the dircumatances of the shoating supported a
reesonable inference thet he had a constiousness of guilt dueto hisinvolvement inthe crime. Although
these facts could have been interpreted in other ways as wel, as noted ante we are bound to acoept

the jury’ sinterpretetion aslong asit is reasonably supported.



We cannot say no reasonabletrier of fact could have found beyond a reasonable doubt thet
defendant obtained the shatgun with the knowledge that Walton intended to use it to assault McRae and
thet defendant intended to fadilitate the assault. Consequently, we find the evidence aufficient to sudain
the judgmentt.

B. Prior Assault Conviction asa Strike

At thetime of the offense in this case, assaullt with afireerm was only a seriousfdony for
purposes of the three srikes law if the defendant persondly used afirearm. (Pen. Code, § 1192.7,
subd. (¢)(8); compare Pen. Code, § 1192.7, subd. (¢)(31), added March 7, 2000 [assault with a
deadly wegpon isnow aseriousfeony indl cases.) Defendant contends the record of his 1995 prior
conviction for assault with afireerm, which was one of the drike convictions on which histhree srikes
sentence waas based, did not show he persondly used afirearm.

The court found defendant had persondly used afirearm based on the fact defendant was the
only charged defendant in the prior case and on police reports contained in the case file which described
the assault. One of the reports Sated that the victim said defendant came to her house with a
samiautometic wegpon in his hand and thregtened her while brandishing the gun.

The parties stipulated thet the court could take judicid natice of the file of the prior case.
However, defendant contended, and contends now, thet the court could not rdy on the facts gated in
the police reports because the gatements were inadmissible hearsay.

We rdect defendant’ s hearsay argument, for two reasons. Fird, in addition to thevictim's
Satement, the palice reports dso contained the firg-hand report of an officer who responded to the

scene of the assallit. He gtated thet, when the officer arrived, defendant immediatdly waked over to a



femae and put both hands on her wais. The officer then contacted the femde and found a
semiautomatic handgun in her waistband.

This evidence was admissble under the officid record exception to the hearsay rule (Evid.
Code, § 1280) because it was based on the officer’ s persond obsarvaion. (Gananian v. Zolin
(1995) 33 Cd.App.4th 634, 639.) The evidence supported areasonable inference that defendant hed
possessad the gun immediatdy before the officer arrived. Conversdly, there was no evidence suggesting
anyone ese a the scene had possessed the gun. Therefore, the officer’ s observation supporting an
inference that defendant hed the gun, coupled with defendant’ s admission via his guilty pleathat he hed
committed assault with afireerm, was substantid evidence supporting the court’s condusion thet
defendant must have persondly used the gun.

Our second reason for rgecting defendant’ s hearsay argument isthat even the gatement of the
vicim herdf, expresdy identifying defendant as the gunmean, was nat inedmissble under the
drcumdances here: Thevidim's Satement was not admissble as an officd record Snce the victim hed
no officid duty to record her observations (Gananian v. Zolin, supra, 33 Cd.App.4th a p. 640)
But defendant effectively admitted the truth of the Satement in his guilty pleato the 1995 assault. The
reporter’ stranscript of the plea, which was admitted into evidence in this case, showed thet defendant’s
counsd in the 1995 case dipulated thet the palice reports contained afactud bessfor the plea

In People v. Otto (2001) 26 Cd.4th 200, the defendant in asexualy violent predetor
proceeding hed pled no contest to prior sex crimes. When he entered the plea, the defendant hed
dated thet the factud basis for the pleawas contained in the police reports. The Supreme Court sated

thet the plea“ admitted the truth of the victims datements” (Id. at p. 211.)



Smilaly, in People v. Sohal (1997) 53 Cd.App.4th 911 (Sohal ), the transcript of the
defendant’ s pleato assault with a deadly wegpon in aprior case showed that his counsd had agreed the
prasecution would be adle to prove certain facts Sated by the prasecutor at the hearing, induding the
fact the defendant had persondly used a deadly wegpon. In hislaer prosecution under the three strikes
law, the defendant damed the prasecution had not shown the assault conviction was a gtrike, because
the prosecutor’ s Satement of the factsin the prior case was inadmissible hearsay. The court rgjected
the argument, holding the defendant “ made an adoptive admisson of the truth of the facts underlying the
pleaontheprior.” (Id.at p. 916.)

Defendant attemptsto disinguish Sohal inthét, in Sohal, defense counsd expresdy agreed the
prasecution would be able to prove the defendant persondly used awegpon. Here, in contragt,
defense counsdl merdy agreed the police reports contained afactud bedsfor the plea. Defendant pled
guilty only to assault with afireerm, not to persond use of afireerm. Therefore, defendant assarts, his
counsd’ s dipulation was not an admisson that defendant persondly used the gun.

We are not persuaded thet this digtinction between Sohal and the present caseis Sgnificant.
Thevidim's gatement in the palice reportsin this case unequivocdly identified defendant asthe gun
user. One could not derive asufficient factud bas's from the reports for a guilty pleato assault with a
firearm without crediting the victim's satement. Otherwise, there would be no factud besisfor
condluding an assault had occurred &t dl.

Asamatter of logic, therefore, defendant could not dipuleate thet the victim' s Satement was true
insofer as it showed he committed assault with afireerm, but daim it was untrue insofar asit showed he

persondly used the gun. We therefore condude that, by dipulating thet the police reports contained a



factud bagsfor hisguilty plea, defendant admitted the truth of the vicim's Satement as st forth in the
reports. The court properly reied on that admission in finding the 1995 conviction qudified asadrike.

C. Right to Jury Trial on Prior Convictions

Defendant waived ajury trid on his prior convictions: When he did S0, he was advised thet, if
he demanded ajury trid, the only thing the jury would be asked to decide was whether the prior
convictions occurred and thet the court would decide whether the convictions were strikesin any event.

Defendant dams hiswaver was invaid, because he wasimproperly advised he did not have
theright to ajury trid on whether his 1995 conviction for assault with afireerm involved persond use of
afirearm. Defendant assartsthat, in fact, he hed afederd condtitutiond right to have ajury decide thet
issue.

Defendant rdieson Apprendi v. New Jer sey (2000) 530 U.S. 466, 486-490 [120 S.Ct.
2348, 2361-2362, 2366, 147 L.Ed.2d 435] (Apprendi). In Apprendi, the United States Supreme
Court hdd a defendant was condtitutiondly entitled to ajury trid on the question of whether he hed
committed his crime out of racid mativation, so asto be subject to a sentence enhancement under a
date“hate crime’ datute. The court reasoned thet racial mativation wes, in effect, an dement of the
crime, not jugt asentencing factor which could be determined by the court without ajury. It Sated:
“Other then the fact of aprior conviction, any fact thet increases the pendty for acrime beyond the
prescribed gatutory maximum must be submitted to ajury, and proved beyond a reasonable doulot.”
(Id. a p. 490 [120 S.Ct. a pp. 2362-2363)].)

The Cdifornia Supreme Court consdered the effect of Apprendi in People v. Epps (2001)

25 Cd .4th 19 (Epps). In Epps, thetrid court hed denied the defendant ajury tria on prior conviction



dlegations charged under the three strikes law and other gatutes. The Supreme Court noted it hed
held, prior to Apprendi, thet there was no right to ajury trid on whether an dleged prior conviction
qudified asadrike. (People v. Kelii (1999) 21 Cd .4th 452, 457.) The Epps court found “no
reason to retreat from” that concluson. (Epps, supra, & p. 27.)

However, the Epps court left open the possbility Apprendi might require ajury trid on certain
factsrdating to aprior conviction dlegation, other than the fact of the conviction itsdf. The court ated
as an example of such afact the issue of whether aprior conviction qudified asa“serious’ feony for
enhancement purposes. The Epps court ated: “We do not now decide how Apprendi would apply
were we faced with agtuaion like thet a issuein Kelii, where some fact needed to be proved
regarding the circumatances of the prior conviction -- such aswhether aprior burglary was residentid --
in order to esablish thet the conviction isasariousfdony.” (Epps, supra, 25 Cd.4th a p. 28.)

Defendant contends the issue he raises, whether his prior conviction involved persond useof a
firearm, isthe kind of issue left open in Epps and which requiresajury trid under Apprendi. Weare
not aware of any published authority discussng whether Apprendi requiresthet ajury decide whether
aprior conviction involved persond use of afireerm. One recent decison, however, isindructive by
andogy.

In People v. Thomas (2001) 91 Ca.App.4th 212 (Thomas), the defendant was found to
have served two prior prison terms pursuant to Pend Code section 667.5, subdivison (b). Defense

counsd had waived the right to ajury trid on the prior prison term alegetions, but the defendant hed not

persondly waived the right.



On gpped, the defendant argued he had been denied hisright to ajury trid. As does defendant
in this case, the defendant in Thomas rdied on the Satement of the court in Apprendi thet, “[o]ther
then the fact of aprior conviction, any fact that increases the pendty for acrime beyond the prescribed
datutory maximum must be submitted to ajury, and proved beyond a reesonable doubt.” (Apprendi,
supra, 530 U.S. a p. 490 [120 S.Ct. at pp. 2362-2363].) The Thomas defendant argued thet more
then the “fact” of the prior convictionswas a issuein his case, because the prasecution hed to show
not only thet he hed suffered prior convictions, but aso thet he had served prison terms for them. He
contended he was entitled to ajury trid onthat issue. (Thomas, supra, 91 Cd.App.4th & p. 216.)

The Thomas court rgected the defendant’ s argument. The court based its reasoning
princpdly on Almendarez-Torres v. United States (1998) 523 U.S. 224 [118 S.Ct. 1219, 140
L.Ed.2d 350] (Almendarez-Torres), adecison which predated Apprendi. In Almendarez-
Torres, the defendant was convicted of violaing agatute which prohibited an dien from entering the
United States after having been deported. His sentence was increased, beyond the statutory maximum,
under a separate Satute which provided for an increased sentenceif the origind crime for which the
dien was deported was an aggravated fdony. The defendant pled guilty and admitted three prior
convictionsfor aggravated fdonies. However, he damed the government was required to charge in the
indictment that he hed suffered aprior conviction for an aggravated fdony.

The United States Supreme Court disagreed, dating: “We condude thet the subsectionisa
pendty provison which smply authorizes a court to increase the sentence for aredidivid. 1t does not

define aseparae crime. Consequently, nather the Satute nor the Condtitution requires the Government
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to charge the factor thet it mentions, an earlier conviction, intheindictment.” (Almendarez-Torres,
supra, 523 U.S. a pp. 226-227 [118 SCt. at p. 1222])

In support of its condusion, the court emphasized that the factor used to increase Almendarez-
Torres s sentence was recidiviam. 1t stated that “prior commission of aserious crime’ was “astypica
asentencing factor as one might imagine” (Almendarez-Torres, supra, 523 U.S. a p. 230[118
SCt a p. 1224].) Redidiviam *‘does not reate to the commission of the offense, but goes to the
punishment only, and therefore . . . may be subsequently decided.” [Citation]” (Id. at p. 244 [118
SCt a p. 1231].)

Sonificantly for our purposes, the defendant in Almendar ez-Torres argued not only thet the
prior conviction for an aggravated flony hed to be charged in the indictment, but aso thet it had to be
proved to ajury beyond areasonable doubt. The court rgected this argument too, finding insufficient
support for it in the court’ s precedents or sewhere. (Almendarez-Torres, supra, 523 U.S. a p.
230[118 S.Ct. at p. 1224].)

Thecourtin Apprendi dated it was*“arguable’ that Almendarez-Torres waswrongly
decided. However, the court dedined to revidt the vaidity of the decison, tregting it indeed asa
“narrow exception” to the generd rule thet facts which increase the pendty for a crime beyond the
Satutory maximum must be found by ajury beyond areasonable doubt. (Apprendi, supra, 530 U.S.
ap. 489120 SCt. a p. 2362].) The court explained that the due process concerns that were
implicated in Apprendi were not present in Almendar ez-Tor res, because the fact used to increase
punisment in Almendarez-Torres wasaconviction inaprior proceeding where the defendant hed

enjoyed due process protections, not afact a issuein the current proceeding which the judge
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determined without ajury, asin Apprendi. (Apprendi, supra, at p. 488 [120 S.Ct. a p. 2362].)
Asthe court explained, “recidiviam ‘ does nat relae to the commisson of the offenseg itsdf . . . .
[T]hereisaveast difference between accepting the vdidity of aprior judgment of conviction entered ina
procesding in which the defendant hed the right to ajury trid and the right to require the prosecutor to
prove guilt beyond areasonable doubt, and dlowing the judge to find the required fact under alesser
standard of proof.” (Id. a p. 496 [120 S.Ct. at p. 2366].)

Thecourtin Thomas considered Apprendi’ sdiscusson of Almendarez-Torres and later
decisons condruing bath Almendar ez-Torres and Apprendi. The Thomas court noted that other
courts hed uniformly conduded Apprendi did not overrule Almendarez-Torres. In addition,
gopdlae courts hed held that Apprendi “does not require full due process trestment to recidiviam
dlegations which involved dements merdy beyond the fact of convictionitsdf.” (Thomas, supra, 91
Cd.App4th a p. 222.) Asthe Thomas court noted, Almendar ez-Torr es itdf involved dlegaions
going beyond the mere fact of conviction, Snce the government had to prove nat only thet the defendant
hed suffered a prior conviction, but aso that the conviction hed been for an aggravated fdony.
(Thomas, supra, a p. 223.)

Therefore, the Thomas court concluded, Almendar ez-Torres remained the contralling
authority in casesinvolving “reddivism findings which enhance a sentence and are unrdated to the
dementsof aaime . ..." Under Almendarez-Torres, such findings did not require full due process
trestment. (Thomas, supra, 91 Cd.App.4th a pp. 222-223.) The Thomas court hdd that, dthough
thefindingsa issuein Thomas -- thet the defendant hed suffered prior prison term convictions --

involved issues other than the mere fact of conviction, those other issues were not rdaed to the
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dements of the current offense. Therefore, there was no condtitutiond right to ajury trid under
Apprendi. (Thomas, supra, a p. 223.)

Wefind Thomas's andyss persuasve and bdieve it warrants the sameresult here. Likethe
dlegationsa issuein Almendarez-Torres (i.e, that the prior conviction wasfor an aggravated fd ony)
andin Thomas (i.e, thet the defendant had served prior prison terms), the dlegation a issue here
related to aprior conviction rendered in a proceeding in which defendant enjoyed full due process
protections. The dlegation was not rdated to the dements of the current offense. Under
Almendarez-Torres and Thomas, uch an dlegaion carries no condtitutiond right to ajury trid even
though it may require the determination of facts beyond the fact thet the defendant suffered the prior
conviction.

Therefore, natwithstanding Appr endi, we condude defendant hed no condiitutiond right to
have ajury decide whether his prior conviction involved persond fireerm use. Hence, he was not
improperly advised when hewaived ajury trid on the prior conviction dlegations, and the waiver was
not invalid.

1l
DISPOSITION
Thejudgment is afirmed.
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We concur:
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